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Gogd news for L'Oréal as General Court upholds opposition against LA
CREME LIBRE
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EUROPEAN UNION
Legal updates: case law analysis and intelligence

e The EUIPO upheld L'Oréal’s opposition against LA CREME LIBRE in Classes 3, 21, 35 and 44 based on its earlier word
mark LIBRE in Class 3

e The court confirmed there was a likelihood of confusion on the part of the relevant French public pursuant to Article 8(1)
(b)

e A percentage of 28% of participants in a consumer survey is not negligible for the purpose of assessing whether there is a
likelihood of confusion

On 21 February 2024 the General Court issued its decision in Azalee Cosmetics v European Union Intellectual Property Office
(EUIPQ) (Case T-765/22).

Background

On 12 June 2020 Azalee Cosmetics (‘the applicant’) filed an EUTM application for the following mark for goods and services in
Classes 3, 21, 35 and 44 (the ‘contested application’).
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L'Oréal (UK) Ltd successfully opposed the goods and services claimed in the contested application in Classes 3, 21, 35 and 44

pursuant to Article 8(1)(b) of Regulation 2017/1001 on the basis of its prior EUTM LIBRE (No 017986471), protected for goods
in Class 3.
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The applicant filed an appeal before the Board of Appeal of the EUIPO, which was dismissed in its entirety.

The applicant then appealed to the General Court, which upheld the Board of Appeal’s decision.

General Court decision

The court reviewed the Board of Appeal’s analysis of the likelihood of confusion, taking into account the relevant factors, namely
the relevant public and territory, the similarity of the goods and services, the similarity of the signs and the distinctiveness of the
earlier mark.

Relevant public and territory

The court agreed with the board’s assessment that the relevant public was the general public with an average level of attention,
since the goods/services at issue related to everyday-use cosmetics and beauty care, and their description did not lead to the
conclusion that they were luxury goods for which the public would be particularly attentive.

It also considered that the board was justified in limiting its assessment to the French-speaking public since, to be refused
registration, it is sufficient that the likelihood of confusion exists in only part of the European Union.

Comparison of the goods and services

The court, applying established principles and case law, held that the goods and services at issue were either identical or similar
to a degree varying from low to average.

Comparison of the signs

First, the court considered that the distinctive element of the contested application was the word ‘libre’ (‘free’), since ‘la creme’
(‘the cream’) was devoid of any distinctive character for the relevant goods and services.

Visually, the court considered that the element ‘libre’ remained clearly legible for the French-speaking public despite its inverted
effect and the fact that it was preceded by the expression ‘la créme’. Thus, the court held that the signs were visually similar, at
least to a low degree.

Phonetically, the court considered that the signs were similar to an average degree given the identical pronunciation of the term
‘libre’.

Conceptually, the court confirmed that the signs were similar to an average degree, as they referred to the same concept of
‘liberty’, and that the expression ‘la creme’ did not weaken that conceptual similarity given its lack of distinctive character for the
relevant goods and services.

Distinctiveness of the earlier mark

The court stated that the earlier mark had an average degree of distinctiveness, rejecting the applicant’s claim that it was not
distinctive since it appeared in numerous trademark registrations covering the same goods. The court relied on established case
law holding that the relevant factor is the actual presence of the term on the market, and not in registers or databases.

Likelihood of confusion

Based on the above, the court confirmed the Board of Appeal’s holding that there was a likelihood of confusion on the part of
the relevant French public pursuant to Article 8(1)(b) and dismissed the appeal.

Further, the court considered that the survey conducted by the applicant on 1,000 French consumers could not call into question
the conclusion that there was a likelihood of confusion. First, the court considered that the survey was not carried out in an
objective way due to the following reasons:

e The participants were confronted only with the marks at issue, whereas the average consumer only rarely has the chance to
make a direct comparison between the different marks. The survey should therefore have presented the marks as they would
be on the market.

e The participants had no information on the goods and services covered by the signs at issue whereas, to establish a likelihood
of confusion, the perception of the signs by the relevant public must be estimated in relation to the goods and services at issue.



Second, it considered that the results of the survey, pursuant to which 20% of participants answered in the affirmative the
question of whether they perceived a link between the marks and 28% of them considered the signs at issue to belong to the
same undertakings, were not negligible for the purposes of assessing whether there was a likelihood of confusion,

Comment

This decision highlights the importance of carefully considering surveys conducted to demonstrate the risk of confusion or lack
thereof between two marks before EU jurisdictions. Indeed, the survey must accurately replicate the real conditions under which
the relevant public encounters the signs in question. Failure to do so greatly increases the likelihood of the court deeming that
the results have a low probative value.

Further, the decision puts into context the required percentage to establish a likelihood of confusion, as the court considered
that 28% was not a negligible figure to support the finding of a likelihood of confusion.
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