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The EUIPO found that there was no likelihood of confusion between the mark SNACK MI and the earlier mark

CAMPOFRIO SNACK’IN

The General Court confirmed, holding that the only visual similarity between the signs was the presence of the non-

distinctive element ‘snack’

The EUIPO had correctly found that the opponent had failed to prove the earlier mark's enhanced distinctiveness through

use or reputation

On 20 December 2023 the General Court issued its judgment in Case T-736/22, concerning an opposition against an

application for the EU figurative mark SNACK MI.

Background

Cerioti Holding SA filed the following EU trademark application in Classes 29, 30 and 35:

Campofrío Food Group filed an opposition on the basis of a likelihood of confusion, pursuant to Article 8(1)(b) of Regulation

2017/1001, with the following earlier national registrations:

the Czech figurative mark No 382315, covering goods in Class 29:
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the Portuguese figurative mark (No 586467), covering goods in Class 29:

UK figurative mark No 3377420, covering goods in Class 29:

the Spanish figurative mark No 3678448, covering goods in Class 29:

the Spanish figurative mark No 4059772, covering goods in Classes 29 and 30:

The opposition was also based on the reputation of the Spanish trademark registrations No 3678448 and No 4059772

pursuant to Article 8(5) of the regulation.

The Opposition Division of the EUIPO rejected the opposition in its entirety and an appeal was filed.

The Board of Appeal of the EUIPO dismissed the appeal. As the Opposition Division had done, the board began by examining

the earlier Spanish figurative mark No 3678448, concluding that there was no likelihood of confusion given that:



the signs at issue had only a very low degree of visual and phonetic similarity;

the signs were conceptually dissimilar; and

the inherent distinctiveness of the earlier sign was normal.

Finally, it concluded that that finding also applied to the other earlier marks, all of which were as similar or less similar to the

trademark application.

The board also dismissed the appeal on the basis of Article 8(5), as it considered that the reputation of the prior mark had not

been demonstrated and, therefore, the requirements set forth by Article 8(5) were not fulfilled.

General Court decision

Campofrío filed an appeal before the General Court on the basis of a single plea: infringement of Article 8(1)(b) of the

regulation.

Campofrío argued that the Board of Appeal had erred in its assessment of the likelihood of confusion by comparing the signs

based on a partial impression, instead of an overall one. It disputed the validity of the board's assessments of the distinctive and

dominant elements of the marks, the similarity of the signs and the distinctiveness of the earlier mark.

As regards the visual similarity, the court held that the only visual similarity between the signs at issue was the presence of the

non-distinctive element ‘snack’. Although that word was a dominant element, there were substantial differences between all of

the other elements, including the distinctive elements of the marks at issue. Consequently, there was only a low degree of visual

similarity between the signs at issue.

From a conceptual point of view, it was also found that the degree of similarity was low.

With respect to the claim of reputation, the General Court confirmed that the Board of Appeal was correct in determining that

Campofrío had failed to prove the earlier mark's increased distinctiveness through use or reputation.

In light of the above, the General Court confirmed the Board of Appeal’s decision, holding that there was no likelihood of

confusion even in respect of identical products.

Comment

This decision is in line with the recent trend whereby, when the earlier trademark and the trademark applied for share only an

element that is weakly distinctive for the goods in question, the overall assessment of the likelihood of confusion will often

result in a finding that no such likelihood exists (see the judgment of 18 January 2023 in YAplus DBA Yoga Alliance v EUIPO
(Case T-443/21), Paragraph 121 and the relevant case law; also, see the EUIPO Board of Appeal decision in Case R

1423/2020-5 (WELL AND WELL v WELLBE PHARMACEUTICALS)).
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